GHRL VH THAW
| BLA 95-484 Deci ded June 24, 1998

Appeal froma Decision of the Galifornia Sate Gfice, Bureau of Land
Managenent , decl ari ng mni ng cl ai ns abandoned and voi d when servi ce charges
required for filing amendnents to an exenption certification were not paid.

CAMC 170868 et al .

Rever sed.

1 Mning dains: Abandonnent--Mning dains: Rental
or dai mMintenance Fees: General ly--Mning d ai ns:
Rental or dai mMiintenance Fees: Shall Mner Exenption

A nmining clainant who filed docunents in response

to anotice fromBLMthat her small mner exenption
appl i cation was inconpl ete was entitled to noti ce,
under 43 CF. R 8 3833.1-3(c) (1993), that she had
failed to include paynent of service charges required
by 43 CF. R 8§ 3833.1-4 (1993) before her clains coul d
be decl ared abandoned and voi d pursuant to 43 CF. R

§ 3833.4(b) (1993).

APPEARANCES  Cheryl Witelaw Igo, Galifornia, pro se.
(PN ON BY ADM N STRATI VE JUDGE ARNESS

Cheryl Wiitel aw has appeal ed froma My 11, 1995, Decision of the
Gilifornia Sate Gfice, Bureau of Land Managenent (BLNM). The BLM
Deci si on decl ared certain mining clains abandoned and void for failure to
either pay required claimrental fees or qualify for exenption fromfee
paynent under regul ations inplenenting the Departnent of the Interior
and Rel ated Agencies Appropriations Act for Hscal Year 1993 (1992 Act),
Pub. L. No. 102-381, 106 Sat. 1374, 1378-79.

Qh July 19, 1994, BLMnotified Witel aw of deficiencies in filings
she had nade cl ai ming exenption fromrental fee paynents for a nunber of
clains; pertinent to them BLMs notice, entitled "Additional |nfornation
Requested, " stated that:

I f there has been a change of ownership, the transferring
docunent (quitclai mdeed), dated on or before August 31, 1993,
nust
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be filed inthis office. Pursuant to 43 /R 3833. 1-4(d),
transfers of interest shall be acconpani ed by a nonrefundabl e
servi ce charge of $5.00 for each mning claim * * * In order to
qualify for the exenption, the transfer of interest dated on or
before August 31, 1993, and the $5.00 per claim* * * service
charge nust be submtted to this office wthin 30 days from
receipt of this Notice.

In response to this notice, on August 31, 1994, BLMreceived copi es of
two deeds fromWiitelawfor two clains; no noney was paid wth this filing,
however. The May 11, 1995, Decision found, concerni ng Witel aw s response
to BLMs 1994 notice, that:

The records show that [she] received the Notice in July of 1994
and responded by submtting the quitcla mdeeds on August 31,
1994. However, [she] did not submit the $5.00 per clai mservice
fee required when filing quitclai mdeeds. Therefore, the subject
mning clains are hereby decl ared abandoned and voi d.

Wii t el aw argues, however, that she filed a tinely response to BLMs
notice and that she encl osed the necessary $10 filing fee. Aternatively,
she argues that, even if the paynent she encl osed was not, for sone reason,
recei ved by BLM she was nonethel ess entitled to a tinely notice of that
fact fromBLM given the circunstances of this case, before any action was
taken to void her clains. The case file shows a $10 paynent was recei ved
fromWiitel aw on May 30, 1995.

The 1992 Act provides that "failure to nmake the annual paynent of the
claamrental fee as required by this Act shall conclusively constitute an
abandonnent of the unpatented mning clam"” 1d. at 1379. A mning
claimant nust either pay the rental fee or certify qualification for
exenpt i on fromsuch paynent and el ection to performthe assessnent work to
the Secretary by August 31, 1993. Id. at 1379. |If thereis a failureto
qualify for the snall mner exenption or pay the $100 claimrental on or
bef ore August 31, 1993, affected clains are extingui shed by operation of
law 43 CF R 8 3833.4(a)(2) (1993).

Uhder 43 CF. R 8 3833.4(b) (1993), in cases where an application for
fee waiver is inconplete, BLMnay require a clainant to furni sh additional
information. The rule provides that a tinely but inconplete fee wai ver
appl i cation

shal | not be deened conclusively to constitute an

abandonnent of the claimor site, but such infornation shall be
filed wthin 30 days of receipt of a notice fromthe authori zed
officer calling for such infornation. Failure to file the
information requested by the decision of the authorized of ficer
shall result inthe mning claim* * * bei ng deened concl usi vel y
to be abandoned.
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[1] Wile it is true that BLMs 1994 notice did nention there was
a service charge for filing title correction docunents, the only defects
in Witelaw s fee wai ver application noted by the 1994 notice pertai ned
to ownership matters; at the tine the 1994 notice was sent, there was no
service charge owng. The failure to pay service charges, unlike a failure
to pay rental fees owed under the 1992 Act, was not an omission that
subjects mning clains to extingui shrent wthout prior notice. See
43 CF.R §3833.1-3(c). That rule provides, concerning failure to nake
"full paynent of service charges” such as those required to be paid by
Wiitelawin this case, that such an omssionis "curable.” 1d. Further,
this regulation states that the consequence of such an omission is that
docunents, such as the two deeds filed here by Wiitelaw are to be recorded
onthe date initially received, "provided that the clai nant submts the
proper service charge wthin 30 days of receipt of a deficiency notice."
Id. It appears that is what happened here.

It was error to declare Witel aw s clai ns abandoned and voi d because
she did not pay the required service charge when she furni shed the
suppl enental information requested by BLM S nce failure to pay the
service charge was not itself an omssion resulting in autonatic clam
forfeiture, BLMwas obliged to follow43 CF. R § 3833.1-3(c) and provi de
her wth notice of the deficiency in her filing before finding her clains
to be void. It appears on the record before us that Witel awtreated BLMs
Decision as though it were such a notice and filed the required $10 service
charge. The case file indicates, therefore, that the defect in her filing
has now been cured, and that, all else being regular, her exenption
certification shoul d be approved.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis rever sed.

Franklin D Arness
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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